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SEBI increases shareholder might 
In its proposed changes to the listing regulations, SEBI is trying to plug for 
side deals and structures that entrench a set of shareholders. This will 
further empower shareholders and limit the ability of controlling 
shareholders to play between the spirit of the regulation and the letter of 
the law.    

 
Note: This image was created with the assistance of DALL.E 2 

SEBI’s February 2023 Consultation Paper on Strengthening Corporate Governance at 
Listed Entities by Empowering Shareholders attempts to address some of the loopholes 
that have been exploited by companies in the past.   
 
There have been instances in the past, where deals impacted control over a company, 
but were not disclosed. While regulations require material disclosure to be made to 
investors, the test of materiality is a subjective one. Moreover, when deals take place 
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between a controlling shareholder and a third-party, the company can always claim (and 
sometimes rightfully so) ignorance – in which case it could not have possibly made a 
disclosure.  
 
Rana Kapoor raising debt in Yes Bank’s holding company was one such structure. Since 
his was not a pledge in its explicit sense, no disclosure was required – under SEBI’s 
proposed amendments, such structure may require the company to be informed and 
for the company to make subsequent disclosures to its investors. Other instances of 
arrangements between two sets of shareholders that bind the company or put the 
company at risk, will also now need disclosure.  
 
To bind a company into an arrangement between shareholders, usually the company’s 
Articles of Association (AoA) is modified, for which shareholder approval is sought. If the 
controlling shareholder has majority equity, these resolutions are more likely to get 
embedded into the AoA. This is against the principles of shareholder democracy. Such 
rights, if they continue post-IPO, is effectively akin to holding differential voting rights 
(DVR), without having paid a premium for them. Regulations have sunset clauses for 
superior voting rights – however, once embedded into the AoA, these clauses are set 
and will change only if the board seeks shareholder approval afresh for these changes.  
 
In ZOMATO’s case, for example, the AoA allows Deepinder Goyal (4.42% voting rights on 
31 December 2022), and Info Edge (India) Limited (14.29%), the right to nominate one 
board member each till they get diluted by almost 50%1. Deepinder Goyal’s board 
nomination rights continue as long as he is Executive Director, independent of his 
shareholding. 
 
Similar is the case for PAYTM. Vijay Shekhar Sharma (9.13% stake on 18 February 2023) 
has board nomination rights as long has he holds 3,100,000 shares (which shall not be 
less than 2.5% of the issued and subscribed share capital on a fully diluted basis), or he 
continues to hold an executive position in One 97 Communications Limited (independent 
of shareholding).  
 
In Global Health Limited, the NT group (promoters) has the right to appoint MD and 
Chairperson and to nominate directors (including Wholetime Director) as long as they 
hold 4% equity, which is a low threshold for critical nomination rights. Appointing 
Wholetime Directors is the prerogative of the Nomination and Remuneration 

 
1 Alipay Singapore Holding Pte Limited also has the right to a board seat till it held 7.5% equity – Alipay has since sold down its 
stake and it currently below this threshold. 
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Committee, and not that of the controlling shareholder group. The nomination rights (to 
investors other than promoter) are given only to three groups of public investors: 
Dunearn, RJ Corp and SS group. The threshold of 4% (in case of RJ Corp) and 7% (in case 
of Dunearn and SS group) is low and unfair to other public shareholders who need 
atleast 10% equity to be able to propose a resolution (and thus propose their nominee’s 
appointment). 
 
Such provisions allow a set of shareholders to remain entrenched in the company, and 
when performance deteriorates, it makes it difficult for investors to effect change. 
 
AoAs often also embed clauses that do not require directors to retire by rotation. 
Hindustan Construction Company Limited (HCC), for example, has embedded within its 
AoA that the Chairperson will be appointed as a director not liable to retire by rotation.  
 
Such provisions are usually created for promoters, which gives them board permanency 
– an issue that we raised concern about in our August 2022 paper. Through its 
consultation paper, SEBI too is addressing this issue. Dr. Vijay Mallya’s refusal to exit the 
board of United Spirits Limited after Diageo plc had taken control was a manifestation 
of the issues regarding board permanency. Despite the concerns raised with respect to 
financial leakages, Dr. Mallya continued to remain on the board since the company’s AoA 
afforded him that right.   
 
SEBI’s proposal to put to shareholder vote all transactions undertaken by a set of 
shareholders that impact the company comes with its challenges. On the face of it, 
having this provision empowers shareholders but it may also limit promoters’ rights as 
shareholders. In cases where there are non-compete clauses – either through a family 
arrangement, or through business structuring (typical for MNCs) – this must be put to 
shareholders for a vote, since it limits the company’s ability to grow. On the other hand, 
let’s argue that the promoter group wishes to pledge its entire equity to raise debt (for 
whatever reason) – if this is put to shareholder vote and gets defeated, it does not allow 
the promoter group to exercise their rights as a simple shareholder. Therefore, in some 
instances, mere disclosure should be advised, while others – especially those that limit 
the company’s ability to grow – must require shareholder approval. Articulating such 
differences in the regulations may pose a challenge for SEBI. 
 
By and large, SEBI’s consultation paper is in the right direction – it aims to protect the 
interests of minority shareholders and attempts to balance the scales between 
entrenchment and accountability, and between the spirit of the regulation and the letter 

https://www.moneycontrol.com/news/opinion/board-permanency-gives-promoters-leverage-against-investors-8950811.html
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of the law. Even so, there are nuances that the regulator will need to keep in mind before 
it makes amendments to the listing regulations. 
 
 
 

 

A modified version of this column was published on www.moneycontrol.com on 10 
March 2023, and it can be accessed here: https://bit.ly/3J9FoAT    
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Disclaimer 
This document has been prepared by Institutional Investor Advisory Services India Limited (IiAS). The 
information contained herein is solely derived from publicly available data, but we do not represent that it 
is accurate or complete and it should not be relied on as such. IiAS shall not be in any way responsible for 
any loss or damage that may arise to any person from any inadvertent error in the information contained 
in this report. This document is provided for assistance only and is not intended to be and must not be taken 
as the basis for any voting or investment decision and/or construed as legal opinion/advice. The user 
assumes the entire risk of any use made of this information. Each recipient of this document should make 
such investigation as it deems necessary to arrive at an independent evaluation of information referred to 
in this document (including the merits and risks involved) and exercise due diligence while using this report. 
The discussions or views expressed may not be suitable for all investors. The information given in this 
document is as of the date of this report and there can be no assurance that future results or events will be 
consistent with this information. This information is subject to change without any prior notice. IiAS reserves 
the right to make modifications and alterations to this document as may be required from time to time; 
however, IiAS is under no obligation to update or keep the information current. Nevertheless, IiAS would be 
happy to provide any information in response to specific queries. No copyright infringement is intended in 
the preparation of this document. Neither IiAS nor any of its affiliates, group companies, directors, 
employees, agents or representatives shall be liable for any damages whether direct, indirect, special or 
consequential including lost revenue or lost profits that may arise from or in connection with the use of this 
information. This report may cover listed companies (the ‘subject companies’); IiAS may hold a nominal 
number of shares in some of the subject companies to the extent disclosed on its website and/or these 
companies might have subscribed to IiAS’ services or might be shareholders of IiAS. IiAS and its research 
analyst(s) do not have any financial interest in any of the subject companies except to the extent disclosed 
on its website. 
 
Confidentiality 
This information is strictly confidential and is being furnished to you solely for your information. This 
information should not be reproduced or redistributed or passed on directly or indirectly in any form to any 
other person or published, copied, in whole or in part, for any purpose without the written permission of 
IiAS. This report is not directed or intended for distribution to, or use by, any person or entity who is a citizen 
or resident of or located in any locality, state, country or other jurisdiction, where such distribution, 
publication, availability or use would be contrary to law, regulation or which would subject IiAS to any 
registration or licensing requirements within such jurisdiction. The distribution of this document in certain 
jurisdictions may be restricted by law, and persons in whose possession this document comes, should 
inform themselves about and observe, any such restrictions. The information provided in these reports 
remains, unless otherwise stated, the copyright of IiAS. All layout, design, original artwork, concepts and 
other Intellectual Properties, remains the property and copyright of IiAS and may not be used in any form 
or for any purpose whatsoever by any party without the express written permission of the copyright holders. 
 
Other Disclosures 
IiAS is a SEBI registered entity (proxy advisor registration number: INH000000024) dedicated to providing 
participants in the Indian market with independent opinions, research and data on corporate governance 
issues as well as voting recommendations on shareholder resolutions of about 800 listed Indian companies 
(https://www.iiasadvisory.com/iias-coverage-list). Our products and services include voting advisory 
reports, standardized services under the Indian Corporate Governance Scorecard, and databases 
(www.iiasadrian.com and www.iiascompayre.com). There are no significant or material orders passed 
against the company by any of the Regulators or Courts/Tribunals.  
 
This article is a commentary on general trends and developments in the securities market. 
  

https://www.iiasadvisory.com/iias-coverage-list
http://www.iiasadrian.com/
http://www.iiascompayre.com/
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About IiAS 
Institutional Investor Advisory Services India Limited (IiAS) is an advisory firm, dedicated 
to providing participants in the Indian market with independent opinions, research and 
data on corporate governance issues as well as voting recommendations on shareholder 
resolutions for over 950 companies that account for over 96% of market capitalization.  
 
IiAS provides bespoke research and assists institutions in their engagement with 
company managements and their boards. It runs two cloud-based platforms, SMART to 
help investors with reporting on their stewardship activities and ADRIAN, a repository of 
resolutions and institutional voting pattern. 
 
IiAS with the International Finance Corporation (IFC) and BSE Limited, has developed a 
Corporate Governance Scorecard for India to evaluate company's governance practices 
and market benchmarks. More recently, IiAS has extended its analysis to ESG and is also 
empanelled with AMFI as an ESG Rating Provider. 
 
IiAS has equity participation by Aditya Birla Sunlife AMC Limited, Axis Bank Limited, Fitch 
Group Inc., HDFC Investments Limited, ICICI Prudential Life Insurance Company Limited, 
Kotak Mahindra Bank Limited, RBL Bank Limited, Tata Investment Corporation Limited, 
UTI Asset Management Company Limited and Yes Bank Limited.  
 
IiAS is a SEBI registered entity (proxy advisor registration number: INH000000024). 
 
 

  
 


