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SEBI’s challenge to ‘control’ 
corporate India 
The shift to the concept of person-in-control and away from promoter is 
SEBI’s recognition of the market’s maturity. However, in bringing in this 
change, it must not compromise the measures brought in to empower non-
controlling shareholders. 
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SEBI is considering a shift in the concept away from ‘promoter’ to ‘person in control’1 
to align with the new market reality, and a tacit move to parallel global practices. An 
increasing number of companies are listing in India without a discernable promoter, 
yet with investors holding special rights or greater decision-making opportunities. 
The increasing institutionalization of shareholding (to 34% in 2018 from 25% in 
20091), and the decreasing promoter equity (to 50% in 2018 from 58% in 20091) in 

 
1 Source: SEBI’s consultation paper on ‘Review of the regulatory framework of promoter, promoter group and group companies as 
per Securities and Exchange Board of India (Issue of Capital and Disclosure Requirements) Regulations, 2018’ 
 

https://www.sebi.gov.in/reports-and-statistics/reports/may-2021/consultation-paper-on-review-of-the-regulatory-framework-of-promoter-promoter-group-and-group-companies-as-per-securities-and-exchange-board-of-india-issue-of-capital-and-disclosure-requirements-re-_50099.html
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the top 500 companies indicates changing market structure, one that balances 
better between the promoters’ and non-promoters’ interests, and sometimes 
almost equal rights. 

While SEBI’s is tipping its hat to the new trends in shareholding, the change to 
‘person-in-control’ will require SEBI to answer two opens questions: 

1. How will control be defined? 
IND AS 110 on Consolidated Financial Statements defines control as “An investor 
controls an investee when it is exposed, or has rights, to variable returns from its 
involvement with the investee and has the ability to affect those returns through its 
power over the investee.” But this is a specific definition that applies for the 
purpose of consolidating financial statements and is used in the context of an 
investor-investee relationship. However, this definition doesn’t cover market 
structures – like the Maruti Suzuki India Limited and the Suzuki-owned Gujarat 
plant – where control is established without a direct investor-investee 
relationship.   

SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, 2011 defines 
control to include “the right to appoint majority of the directors or to control the 
management or policy decisions exercisable by a person or persons acting 
individually or in concert, directly or indirectly, including by virtue of their 
shareholding or management rights or shareholders agreements or voting 
agreements or in any other manner.”  The SEC defines control as “the possession, 
direct or indirect, of the power to direct or cause the direction of the 
management and policies of a person, whether through the ownership of voting 
securities, by contract, or otherwise.” These definitions suggest that persons in 
control as those that can direct management. Therefore, private equity players 
and other strategic investors could be considered ‘in control’, since several of 
these have board seats, control rights, and veto rights. But when lenders take 
board seats in defaulting companies, they too will have control rights and veto 
rights post debt default; will lenders then too be classified as persons-in-control? 

2. Who will be included in the definition of ‘persons in control’? 
While the market structures are indeed changing, a dominant set of Indian listed 
companies continue to remain family-controlled, with dispersed shareholding of 
the promoter group across family members and holding companies. In this 
context, several family members not active in the company’s daily operations or 
governance structures may escape the definition of persons in control. If so, this 
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can possibly allow the misuse of the ‘majority of minority’ vote, as family 
members not in control can vote in support of the management decision. This 
will mean that the noose around related party transactions will be loosened. One 
can argue that family members not in control can vote independently and need 
not be tied to management proposals, but in the Indian context, that is a near 
impossibility.  
 
The definition of who is in control can extend to sets of non-family promoter 
groups as well. Can Rakesh Gangwal claim to not be in control of INDIGO, while 
remaining a promoter, given the Bhatia faction has several one-sided control 
rights embedded into the Articles of Association? Like NR Naryana Murthy, he 
too can argue that he is a promoter, but not in control. Of course, holding under 
5% is different from holding over 30% equity. We are standing on a slippery 
slope.  

SEBI has been pushing for accountability of the board. Recently, the regulator 
suggested that independent directors should be appointed in a two-step process, 
one of which requires shareholder approval by majority of minority. SEBI has also 
articulated roles and responsibilities of board committees and is increasing the 
burden of communicating with investors for boards. Its current proposal rests on 
the case that companies are more board-driven. 

Will a board in India investigate a promoter, like Microsoft investigated Bill Gates? 
While boards are indeed evolving, and corporate governance standards have 
improved over the past few years, the strategic direction and several difficult 
decisions continue to rest with the promoter.  

Although SEBI is being cognizant of new trends in capital markets, it needs to ensure 
that the changes it seeks does not diminish the measures that empower non-
controlling shareholders.  

 

 

This is a modified version of the blog that was published on 
moneycontrol.com, which can be accessed here: 
https://www.moneycontrol.com/news/opinion/sebis-challenge-defining-
control-in-corporate-india-6922431.html  

 
  

https://www.moneycontrol.com/news/opinion/sebis-challenge-defining-control-in-corporate-india-6922431.html
https://www.moneycontrol.com/news/opinion/sebis-challenge-defining-control-in-corporate-india-6922431.html
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Disclaimer 
This document has been prepared by Institutional Investor Advisory Services India Limited (IiAS). The information contained 
herein is solely derived from publicly available data, but we do not represent that it is accurate or complete and it should not 
be relied on as such. IiAS shall not be in any way responsible for any loss or damage that may arise to any person from any 
inadvertent error in the information contained in this report. This document is provided for assistance only and is not intended 
to be and must not be taken as the basis for any voting or investment decision and/or construed as legal opinion/advice. The 
user assumes the entire risk of any use made of this information. Each recipient of this document should make such 
investigation as it deems necessary to arrive at an independent evaluation of the information referred to in this document 
(including the merits and risks involved). The discussions or views expressed may not be suitable for all investors. The 
information given in this document is as of the date of this report and there can be no assurance that future results or events 
will be consistent with this information. This information is subject to change without any prior notice. IiAS reserves the right 
to make modifications and alterations to this statement as may be required from time to time. However, IiAS is under no 
obligation to update or keep the information current. Nevertheless, IiAS would be happy to provide any information in 
response to specific client queries. No copyright infringement is intended in the preparation of this document. Neither IiAS 
nor any of its affiliates, group companies, directors, employees, agents or representatives shall be liable for any damages 
whether direct, indirect, special or consequential including lost revenue or lost profits that may arise from or in connection 
with the use of the information. The report may cover listed companies (the ‘subject companies’); IiAS may hold a nominal 
number of shares in some of the subject companies to the extent disclosed on its website and/or these companies might have 
subscribed to IiAS’ services or might be shareholders of IiAS. The disclosures of interest statements incorporated in this 
document are provided solely to enhance the transparency and should not be treated as endorsement of the views expressed 
in the report.  
 
Confidentiality 
This information is strictly confidential and is being furnished to you solely for your information. This information should not 
be reproduced or redistributed or passed on directly or indirectly in any form to any other person or published, copied, in 
whole or in part, for any purpose. This report is not directed or intended for distribution to, or use by, any person or entity 
who is a citizen or resident of or located in any locality, state, country or other jurisdiction, where such distribution, publication, 
availability or use would be contrary to law, regulation or which would subject IiAS to any registration or licensing 
requirements within such jurisdiction. The distribution of this document in certain jurisdictions may be restricted by law, and 
persons in whose possession this document comes, should inform themselves about and observe, any such restrictions. The 
information provided in these reports remains, unless otherwise stated, the copyright of IiAS. All layout, design, original 
artwork, concepts and other Intellectual Properties, remains the property and copyright of IiAS and may not be used in any 
form or for any purpose whatsoever by any party without the express written permission of the copyright holders. This report 
may not be reproduced in any manner without the written permission of IiAS. 
 
Other Disclosures 
IiAS is a SEBI registered entity (proxy advisor registration number: INH000000024) dedicated to providing participants in the 
Indian market with independent opinions, research and data on corporate governance issues as well as voting 
recommendations on shareholder resolutions of about 800 listed Indian companies (https://www.iiasadvisory.com/iias-
coverage-list). Our products and services include voting advisory reports, standardized services under the Indian Corporate 
Governance Scorecard, and databases (www.iiasadrian.com and www.iiascompayre.com). There are no significant or material 
orders passed against the company by any of the Regulators or Courts/Tribunals.  
 
This article is a commentary on general trends and developments in the securities market. 
 
 
 
 
  

https://www.iiasadvisory.com/iias-coverage-list
https://www.iiasadvisory.com/iias-coverage-list
http://www.iiasadrian.com/
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About IiAS 
Institutional Investor Advisory Services India Limited (IiAS) is an advisory firm, dedicated to 
providing participants in the Indian market with independent opinions, research and data 
on corporate governance issues as well as voting recommendations on shareholder 
resolutions for about 800 companies that account for over 95% of market capitalization.  
 
IiAS provides bespoke research and assists institutions in their engagement with company 
managements and their boards. It runs cloud-based platforms, SMART to help investors 
with reporting on their stewardship activities and ADRIAN, a repository of resolutions and 
institutional voting patterns.   

 
IiAS has equity participation by Aditya Birla Sunlife AMC Limited, Axis Bank Limited, Fitch 
Group Inc., HDFC Investments Limited, ICICI Prudential Life Insurance Company Limited, 
Kotak Mahindra Bank Limited, RBL Bank Limited, Tata Investment Corporation Limited, UTI 
Asset Management Company Limited and Yes Bank Limited.  
 
IiAS is a SEBI registered entity (proxy advisor registration number: INH000000024). 
 

 


