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Boards must censure the CEO for personal
misconduct

Even as employees and employers strive to separate the personal and professional
lives, these lines are increasingly getting blurred. It is hard to decide when the issue is
a personal one and when it requires the stakeholders to be informed. Boards need to
think about whether instances and behaviours of the leadership have slighted the
stakeholders’trust and the company’s reputation. If so, boards should have a very low
tolerance threshold.
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“The urinator” in a recent flight of an Indian airline was summarily sacked by his
employer, a global bank. The employer claimed that it held employees to the
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highest standards of professional and personal behaviour and that it found these
allegations deeply disturbing. These decisions are not easy, but are not as
difficult when it comes to mid-level employees. Setting examples is necessary.
But what happens when the individual is not merely an employee, but a member
of the board or the controlling shareholders’ family? The decision, it appears,
becomes that much more difficult.

The Executive Chairperson and founder of an Indian listed start-up hit the car of
the District Commissioner of Police in South Delhi and drove off without
stopping. Another CEO of a listed diversified company (with the largest business
being coffee and tea plantations) was caught at international customs carrying
cannabis, which was purportedly for recreational use.

Another start-up CEO was recorded using profanity and aggression while
speaking to his bank’s relationship manager. While this caught the public eye,
the CEO continued to star in a television show and continued to berate struggling
entrepreneurs. Videos of his employees partying in office soon surfaced raising
a few eyebrows. This gregarious behaviour is often linked to new-age tech start-
ups in India - and is considered par for course, even now.

One other personal issue is the state of the CEO’s health. While some markets
protect a patient’s privacy, others demand this as material disclosure. Warren
Buffet made a public disclosure regarding his prostrate cancer, in a letter to
shareholders. One of India’s leading banks disclosed, a while ago, that its CEO
had undergone a cardiac procedure. Still CEOs may not want to disclose the exact
nature of the health issue. In a more dated instance, a cigarette manufacturer
did not disclose the nature of the health issues of its long-standing CEO - even
as it remained the market’s best kept secret. That CEO has since passed. More
recently, the board of a software company recently had to appoint an interim
CEO to take over because the CEO was unable to fully function but chose not to
disclose the nature of the health emergency possibly to protect his privacy.

Independent of all policy constructs, CEOs set the example of what is considered
acceptable behaviour which sets the corporate tone. The CEO of a company must
exemplify the company’s code of conduct, but some boards seem to condone
their behaviour as exceptions to the rule. When CEOs fail to contain themselves,
that too publicly, it creates acceptability for other employees to show their most
primal instincts. This puts other stakeholders in danger. Cowboy behaviour by
the CEO could also result in concerns over risk management, as employees too
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feel empowered to override rules, processes and structure to achieve their end
goal.

CEOs shoulder the responsibility of carrying the company’s reputation. They are
the face of the company and its brand ambassadors. Therefore, any misstep in
their actions has an impact on the company’s franchise, and their own brand
equity. Mortifying emails exchanged between a CEO and a third party were
published in an order passed by SEBI - this gave a lever to schadenfreude, and
effectively demolished the CEO’s otherwise stellar career. Since her departure,
the company she led has had two CEOs in 6 years. CEOs are not infallible and can
make mistakes and show poor judgment, but they must take responsibility for
their actions and be effective in damage control.

Personal misconduct is a nebulous area and there is no structured framework,
within law or elsewhere, to assess if such slights or abrasions with law require a
formal censure. When the situation requires judgement, the test of materiality
from a legal perspective may fail. This is when the US Supreme Court Justice
Potter Stewart’s famous quote, "I know it when I see it", might guide.

In India, CEOs have been asked to go if there have been legal breaches - financial
leakages, sexual harassment, significant regulatory violations, and in rare
instances, when the company’s performance has deteriorated significantly.
These are definitive instances that have measurable effects.

Disclosures, too, are usually made only if the law requires it - in most instances
to meet the lowest possible thresholds of compliance. While some companies
proactively made disclosures, several of these were mandated under applicable
global regulations. In instances where there were only domestic stakeholders to
deal with, boards responded only once stock exchanges raised questions, which
too followed media uproar. Even then, boards merely shrugged off the issue as
being a personal one. Yet, investors are unlikely to accept such a simplistic
argument.

Separating personal lives and professional lives is like drawing a line in the sand.
It is hard to decide when the issue is a personal one and when it requires the
stakeholders to be informed. Nevertheless, CEOs are increasingly under scrutiny
- by their employees, boards, suppliers, shareholders, stakeholders, regulators
and the media. Their lives are inevitably becoming less private and more public,
especially with social media.
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At the final end, boards need to think about whether instances and behaviours
of the leadership have slighted the stakeholders’ trust and the company’s
reputation. If so, boards should have a very low tolerance threshold. If boards
continue to remain passive and accepting, it will only be a matter of time before
independent directors are called to question.

moneycontrol A modified version of this column by Hetal Qa/a/ was published on
www.moneycontrol.com on 19 January 2023, and it can be accessed here:

https://bit.ly/3Wh8P8M
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Disclaimer

This document has been prepared by Institutional Investor Advisory Services India Limited (IiAS). The
information contained herein is solely derived from publicly available data, but we do not represent that it
is accurate or complete and it should not be relied on as such. IiAS shall not be in any way responsible for
any loss or damage that may arise to any person from any inadvertent error in the information contained
in this report. This document is provided for assistance only and is not intended to be and must not be taken
as the basis for any voting or investment decision and/or construed as legal opinion/advice. The user
assumes the entire risk of any use made of this information. Each recipient of this document should make
such investigation as it deems necessary to arrive at an independent evaluation of information referred to
in this document (including the merits and risks involved) and exercise due diligence while using this report.
The discussions or views expressed may not be suitable for all investors. The information given in this
document is as of the date of this report and there can be no assurance that future results or events will be
consistent with this information. This information is subject to change without any prior notice. IiAS reserves
the right to make modifications and alterations to this document as may be required from time to time;
however, TiAS is under no obligation to update or keep the information current. Nevertheless, IiAS would be
happy to provide any information in response to specific queries. No copyright infringement is intended in
the preparation of this document. Neither LiAS nor any of its affiliates, group companies, directors,
employees, agents or representatives shall be liable for any damages whether direct, indirect, special or
consequential including lost revenue or lost profits that may arise from or in connection with the use of this
information. This report may cover listed companies (the ‘subject companies’); IiAS may hold a nominal
number of shares in some of the subject companies to the extent disclosed on its website and/or these
companies might have subscribed to IiAS’ services or might be shareholders of LiAS. LiAS and its research
analyst(s) do not have any financial interest in any of the subject companies except to the extent disclosed
on its website.

Confidentiality

This information is strictly confidential and is being furnished to you solely for your information. This
information should not be reproduced or redistributed or passed on directly or indirectly in any form to any
other person or published, copied, in whole or in part, for any purpose without the written permission of
TiAS. This report is not directed or intended for distribution to, or use by, any person or entity who is a citizen
or resident of or located in any locality, state, country or other jurisdiction, where such distribution,
publication, availability or use would be contrary to law, regulation or which would subject LiAS to any
registration or licensing requirements within such jurisdiction. The distribution of this document in certain
jurisdictions may be restricted by law, and persons in whose possession this document comes, should
inform themselves about and observe, any such restrictions. The information provided in these reports
remains, unless otherwise stated, the copyright of LiAS. All layout, design, original artwork, concepts and
other Intellectual Properties, remains the property and copyright of IiAS and may not be used in any form
or for any purpose whatsoever by any party without the express written permission of the copyright holders.

Other Disclosures

TiAS is a SEBI registered entity (proxy advisor registration number: INHO00000024) dedicated to providing
participants in the Indian market with independent opinions, research and data on corporate governance
issues as well as voting recommendations on shareholder resolutions of about 800 listed Indian companies
(https://www.iiasadvisory.com/iias-coverage-list). Our products and services include voting advisory
reports, standardized services under the Indian Corporate Governance Scorecard, and databases
(www.iiasadrian.com and www.iiascompayre.com). There are no significant or material orders passed
against the company by any of the Regulators or Courts/Tribunals.

This article is a commentary on general trends and developments in the securities market.
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About IiAS

Institutional Investor Advisory Services India Limited (IiAS) is an advisory firm, dedicated
to providing participants in the Indian market with independent opinions, research and
data on corporate governance issues as well as voting recommendations on shareholder
resolutions for over 950 companies that account for over 96% of market capitalization.

liIAS provides bespoke research and assists institutions in their engagement with
company managements and their boards. It runs two cloud-based platforms, SMART to
help investors with reporting on their stewardship activities and ADRIAN, a repository of
resolutions and institutional voting pattern.

TiAS with the International Finance Corporation (IFC) and BSE Limited, has developed a
Corporate Governance Scorecard for India to evaluate company's governance practices
and market benchmarks. More recently, liAS has extended its analysis to ESG and is also
empanelled with AMFI as an ESG Rating Provider.

TiAS has equity participation by Aditya Birla Sunlife AMC Limited, Axis Bank Limited, Fitch
Group Inc., HDFC Investments Limited, ICICI Prudential Life Insurance Company Limited,
Kotak Mahindra Bank Limited, RBL Bank Limited, Tata Investment Corporation Limited,
UTI Asset Management Company Limited and Yes Bank Limited.

TiAS is a SEBI registered entity (proxy advisor registration number: INH000000024).
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